












	

	

	

	

	

	

 IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 

CECIL CLUGSTON, : 
 Appellant  :

 :
 v. : Teacher Tenure Appeal No. 04-03 

: 
FRANKLIN COUNTY CAREER : 
AND TECHNICAL CENTER, :
 Appellee  :  

OPINION AND ORDER 

Cecil Clugston appeals to the Secretary of Education (“Secretary”) from the 

decision of the Joint Operating Committee (the “Committee”) of the Franklin County 

Career and Technology Center (“FCCTC”) dismissing Mr. Clugston from his employment 

with the FCCTC. 

FINDINGS OF FACT 

1. Mr. Clugston commenced employment with the FCCTC in August 1980 and served 

as a masonry instructor until his dismissal on October 24, 2003.  (N.T. 9/16/03 

at p. 29:4-8; See Adjudication).1 

2. The FCCTC is a vocational technical school representing six school districts.  The 

FCCTC is governed by the Committee consisting of representatives from each of 

the six districts. 

3. As masonry instructor, Mr. Clugston was charged with the duty of instructing 

students on the skill of laying brick, block and placing mortar.  He was tasked 

with instructing students on construction of structures and mason theory.  (N.T. 

9/16/03 at p. 29:16-24). 

4. As part of his job, Mr. Clugston was responsible for requisitioning materials such 

as block, brick, mortar, rebar, mesh and anything related to masonry 

construction. (N.T. 9/16/03 at p. 30:5-14). 

1 The abbreviation “N.T.” refers to Notes of Testimony of three separate hearings before the Joint Operating 
Committee of the FCCTC held on September 16, 2003, September 30, 2003, and October 15, 2003.   



	

	

	

	

	

	


 

5. The general procedure employed by the FCCTC for requisitioning materials 

requires the instructor to complete a requisition form and forward it to an 

administrator for approval. After approving the order, the administrator sends 

the requisition to a secretary who completes a purchase order.  The order is then 

mailed to the vendor who delivers the materials and provides the FCCTC with a 

bill of lading.  (N.T. 9/16/03 at pp. 30:18-24; 31:1-15). 

6. Mr. Clugston ordered 540 8” x 8” x 16” block in October 2002 from Nitterhouse 

Masonry Products, LLC.  The accompanying bill of lading issued by Nitterhouse 

confirms that the block was delivered to the FCCTC masonry department.  

(Administration Ex. #12; N.T. 9/16/03 at p. 48:11-22). 

7. Mr. Clugston placed a second order for 510 block measuring 8” x 8” x 16” in 

March 2003 from Nitterhouse. Nitterhouse issued a bill of lading confirming that 

the block was delivered to the FCCTC masonry department.  (Administration Ex. 

#13; N.T. 9/16/03 at pp. 50:17-24; 51:1-4). 

8. A third order was made by Mr. Clugston in April 2003 for 360 8” x 8” x 16” block.  

The block was to be used for a building project on FCCTC premises.  The bill of 

lading issued by Nitterhouse confirms that the block was delivered.  

(Administration Ex. #15; N.T. 9/30/03 at p. 15:2-16). 

9. Mr. Clugston submitted a fourth order in May 2003 to Nitterhouse for 360 8” x 8” 

x 16” block.  According to the bill of lading, on the morning of May 8, 2003, 

Nitterhouse delivered the concrete block, to the FCCTC masonry department.  

(Administration Ex. #17; N.T. 9/30/03 at pp. 17:15-24; 18:1-21). 

10. During the 2002-2003 school year, Mr. Clugston ordered and received a total of 

1,770 blocks from Nitterhouse for use in the FCCTC masonry department.  (N.T. 

9/30/03 at p. 19:6-15). 

11. At the close of the 2002-2003 school year, FCCTC administrators conducted a 

physical inventory of the new block that remained in the masonry department 
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and accounted for only 420 of the 1,770 block.  (N.T. 9/30/03 at pp. 19:20-24; 

20:1-6). 

12. On the morning of May 8, 2003, five students of the Distribution Technology 

department observed Nitterhouse Masonry Products, LLC, deliver block to the 

FCCTC masonry shop. The five students then witnessed masonry students 

remove the same block from the shop area and load it onto a trailer attached to 

Mr. Clugston’s truck.2  (Administration Ex. #18; N.T. 9/30/03 at pp. 91:23-24; 

92:1-10; 107:6-16; 108:15-24; 109:1-4). 

13. The five Distribution Technology students reduced their concerns to writing in a 

letter to James Duffey, Administrative Director of FCCTC.  The students 

expressed concern that Mr. Clugston was using FCCTC property for his private 

use in violation of school policy.  (Administration Ex. #18; N.T. 9/30/03 at pp. 

100:9-24; 101:1-16; 114:4-19). 

14. According to the FCCTC Faculty Handbook for the 2002-2003 school year, which 

is disseminated to staff at the beginning of each school year, no FCCTC employee 

is permitted to use FCCTC “equipment, materials and supplies without prior 

administrative approval.”  The policy requires employees to complete a form and 

turn it into the Director prior to removing school property. (Administration Ex. 

#24; N.T. 10/15/03 at p. 18:4-12). 

15. In addition to the policy enumerated in the FCCTC handbook, Dr. Duane L. 

Beidel, Assistant Director at FCCTC, issued a memorandum to all FCCTC staff 

dated May 27, 1999 reminding them that “no equipment or tools are to be 

removed from the school without administrative approval.”  Furthermore, the 

memorandum stated the staff must complete the form provided in the FCCTC 

2 Two of the five students testified at the hearing on September 30, 2003. Mr. Clugston’s counsel conceded that 
the other three students would have testified the same as Mr. Smith and Mr. Hammond. 
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Handbook prior to removing school property.  (Administration Ex. #29; N.T. 

10/15/03 at pp. 19:18-24; 20:1-13). 

16. The record of the proceedings below contains no evidence that Mr. Clugston 

sought approval from the Administration before removing the trailer-load of 

Nitterhouse block from the FCCTC premises on May 8, 2003.  

17. Upon receiving the letter from the five Distribution Technology students, Mr. 

Duffey initiated an investigation that lasted until the end of July, which included 

interviewing the five students who observed the activity, contacting Nitterhouse 

Concrete Products, Inc., and retaining an investigator.  (N.T. 9/30/03 at p. 

33:12-23). 

18. Following Mr. Duffey’s initial investigation, an administrative review occurred on 

July 1, 2003. (N.T. 9/30/03 at p. 28:3-5).  At the administrative review, the 

charges were explained to Mr. Clugston.  (N.T. 9/30/03 at p. 29:8-15). 

19. In response to the charges, Mr. Clugston stated that he had donated block at a 

previous time and he was taking his block back in order to complete a home 

improvement project. (N.T. 9/30/03 at pp. 29:20-24; 30:1-3) 

20. The record of the proceedings below establishes that a masonry student testified 

that he and other students unloaded an unspecified number of blocks from Mr. 

Clugston’s trailer at the beginning of the 2002-2003 school year.3  (N.T. 

10/15/03 at p. 37:9-16). However, there is no evidence in the record below that 

the block was purchased or owned by Mr. Clugston.  (N.T. 10/15/03 at p. 43:17-

23). 

21. There is no evidence Mr. Clugston ever asked the Committee to accept a 

donation to the FCCTC of his personal block.  (N.T. 9/30/03 at p. 31:7-11). 

3 Mr. Clugston had two additional witnesses.  The parties stipulated that if called to testify, the other two 
witnesses would have testified similar to the testimony given by Mr. Denny.   
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Furthermore, there is no evidence in the record below establishing that Mr. 

Clugston loaned his own block for use in the FCCTC masonry department.     

22. On July 31, 2003, Mr. Clugston was placed on administrative leave pending the 

Committee’s decision whether to terminate him as a professional employee.   

23. By letter dated September 2, 2003, Mr. Clugston was advised of the specific 

charges by the FCCTC Administration accusing him of immorality and persistent 

and willful violation of school laws.  (Administration Ex. #1). 

24. Hearings were held on the matter before the Committee on September 16, 2003, 

September 30, 2003, and October 15, 2003. 

25. The Joint Operating Committee unanimously voted to dismiss Mr. Clugston from 

his employment as masonry instructor because he engaged in immoral behavior 

by misappropriating block belonging to the FCCTC.  The Committee determined 

that such action offends the morals of the community and sets a bad example to 

the youth whose ideals Mr. Clugston was duty bound to foster and elevate.   

26. The Committee issued its decision in a written Adjudication dated October 24, 

2003. 

27. On November 10, 2003, Mr. Clugston appealed the Committee’s decision to the 

Secretary of Education. 

STANDARD OF REVIEW 

Pursuant to 24 P.S. § 11-1131, Mr. Clugston appeals the Committee’s decision 

and argues that the Secretary of Education should reverse the decision to dismiss him 

from his position as masonry instructor at FCCTC.   

The Secretary is required to review Mr. Clugston’s appeal de novo, or 

independent of the Committee’s decision.  Belasco v. Board of Public Education of School 

District of Pittsburgh, 510 Pa. 504, 515, 510 A.2d 337, 343 (1986).  The Secretary is the 

neutral fact-finder and may “conduct de novo review whether [s]he takes additional 

testimony or merely reviews the official record of the proceedings before the board.”  
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510 Pa. at 515, 510 A.2d at 343. The Secretary has the authority to determine the 

credibility of the witnesses, the weight of the evidence, and the inferences to be drawn 

therefrom. 510 Pa. at 513, 510 A.2d at 342;  Forest Area School District v. Shoup, 153 

Pa. Commw. 423, 427, 621 A.2d 1121, 1124 (1993). 

The briefs submitted by both parties incorrectly state that the standard of review 

to be applied by the Secretary in this case is limited to determining whether the 

Committee’s findings of fact are supported by substantial evidence, rather than a de 

novo review of the official record.  Both the FCCTC and Mr. Clugston rely on Harrison v. 

Capital Area Intermediate Unit, 84 Pa. Commw. 344, 346, 479 A.2d 62, 64 (1984) 

(citing Board of School Directors of Eastern York School District v. Fasnacht, 64 Pa. 

Commw. 571, 441 A.2d 481 (1982)), for the proposition that where a school board 

makes findings of fact and the Secretary does not take new testimony, then the 

Secretary’s scope of review is limited to determining whether the board’s findings of fact 

are supported by substantial evidence. Appellee’s Brief at 7; Appellant’s Brief at 10.   

Both parties incorrectly rely on Harrison and Fasnacht in determining the 

standard of review to be applied. These two cases are based on the principle 

established in Strinich v. Clairton School District, 494 Pa. 297, 431 A.2d 267 (1981). In 

that case, the Court held that “to the extent that additional testimony is taken, the 

Secretary may make additional findings of fact.  If no such additional testimony is taken, 

however, the Secretary’s review is limited to traditional appellate review.”  494 Pa. 302, 

431 A.2d 270. However, the Court overturned this principle in Belasco v. Board of Public 

Education of School District of Pittsburgh, 510 Pa. 504, 514, 510 A.2d 337, 342 (1986), 

stating: 

The review limitation announced by our comment in Strinich is 
inconsistent with the meaning and intent of the School Code and contrary 
to sound dismissal procedures. The importance of broad de novo review 
by the Secretary is emphasized by the provisions limiting review by the 
Commonwealth Court to traditional appellate review.  A professional 
employee who has had charges brought against him and is aggrieved by 
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the School Board’s action is entitled to a further fact-finding procedure in 
a tribunal other than the School Board. 

Therefore, in an appeal from a decision of a school board by an aggrieved 

professional employee, the Secretary is vested with the authority to conduct a de novo 

review of the official record of the proceedings before the Board whether [s]he takes 

additional testimony or merely reviews the official record.  Id. In the instant case, 

although the Secretary did not take new testimony and is only reviewing the official 

record of the proceedings below, the standard of review is de novo. 

DISCUSSION 

Section 1122 of the Public School Code of 1949, 24 P.S. §11-1122, entitled 

“Causes for Termination of Contract,” provides that one of the valid causes for 

termination of a contract entered into with a professional employee is, among other 

things, a finding of immorality.  The FCCTC dismissed Mr. Clugston on the basis of 

immorality. 

I. MR. CLUGSTON’S ACTIONS CONSTITUTE IMMORALITY 

Immorality is defined as “a course of conduct as offends the morals of a 

community and is a bad example to the youth whose ideals a professional educator is 

supposed to foster and elevate.” Horasko v. School District of Mount Pleasant Township, 

335 Pa. 369, 372, 6 A.2d 866, 868 (1939), cert. denied, 308 U.S. 553 (1939). The 

FCCTC bears the burden of proving that: (1) the underlying acts that it claims constitute 

immorality actually occurred; (2) such conduct offends the morals of the community; 

and, (3) the conduct is a bad example to the youth whose ideals the educator is 

supposed to foster and elevate. Palmer v. Wilson Area School District, TTA No. 5-94. 

A. Mr. Clugston misappropriated block belonging to FCCTC 

The Secretary’s de novo review reveals that more than adequate evidence was 

presented by the FCCTC to sustain a finding that the misappropriation of the block 

actually occurred. As masonry instructor, Mr. Clugston was responsible for 
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requisitioning materials for use in the masonry department, including block, brick, 

mortar, and rebar. (N.T. 9/16/03 at p. 30:5-14).  During the 2002-2003 school year, 

Mr. Clugston ordered and received 1,770 block measuring 8” x 8” x 16” for use in the 

department. (N.T. 9/30/03 at p. 19:6-15). Specifically, in May of 2003, Mr. Clugston 

ordered a shipment of 360 block measuring 8” x 8” x 16”.  (Administration Ex. #17). 

According to the bill of lading issued by Nitterhouse, that block was delivered to the 

FCCTC masonry department on the morning of May 8, 2003.  (Administration Ex. #17; 

N.T. 9/30/03 at pp. 17:15-24; 18:1-21). Based on the testimony presented by FCCTC 

at the hearing, some of Mr. Clugston’s students removed the Nitterhouse block from the 

masonry area and placed it onto his personal trailer.  (Administration Ex. #18; N.T. 

9/30/03 at pp. 91:23-24; 92:1-10; 107:6-16; 108:16-24;109:1-4).  All the evidence 

presented to the Committee supports the finding that Mr. Clugston removed concrete 

block belonging to the FCCTC in May 2003.  Mr. Clugston’s own witness, Mr. Denny, 

confirmed that in May 2003 Mr. Clugston instructed masonry students to load block from 

the FCCTC premises onto his personal trailer.  (N.T. 10/15/03 at p. 36:1-9). 

In defense of his actions, Mr. Clugston presented testimony that he delivered 

block to the masonry shop at the beginning of the school year.  (N.T. 10/15/03 at p. 

37:9-16). Therefore, he argues that the block removed from the premises on May 8, 

2003 did not belong to the FCCTC but was rightfully his in repayment for the block that 

he delivered earlier in the school year. 

At his administrative review on July 1, 2003, Mr. Clugston stated that he had 

previously donated block and was taking his block back in order to complete a home 

improvement project. (N.T. 9/30/03 at pp. 29:20-24; 30:1-3).  There is no evidence in 

the record, however, establishing that Mr. Clugston donated or loaned block to the 

FCCTC earlier in the school year.  Mr. Denny testified that he unloaded an unspecified 

number of block at the beginning of the school year, yet he did not testify that the block 

personally belonged to Mr. Clugston or that the block was being loaned or donated to 
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the FCCTC. In fact, Mr. Denny testified that he did not know where the block was 

purchased or how Mr. Clugston obtained possession of it.  (N.T. 10/15/03 at p. 43:17-

23). At best, from the testimony of Mr. Denny, it can be established that Mr. Clugston 

used his trailer to haul block to the masonry area earlier in the school year.  There is no 

evidence establishing that the block personally belonged to Mr. Clugston.  The testimony 

failed to establish that Mr. Clugston loaned or donated the block to the FCCTC or that he 

was using FCCTC grounds for storage of his personal property.  Mr. Clugston did not 

notify the administration that he was either loaning or donating the block he delivered at 

the beginning of the school year.   

The fact that Mr. Clugston delivered block to the FCCTC at the beginning of the 

school year using his own trailer is not a defense for misappropriating the block 

delivered by Nitterhouse on May 8, 2003. The block removed by Mr. Clugston on May 8, 

2003 was new block that only moments before had been delivered by Nitterhouse.  The 

purpose of the delivery was to supply the masonry department with new materials 

needed for training purposes, not to provide new block for Mr. Clugston’s personal use.  

Even if Mr. Clugston had established that he donated the block to the FCCTC, it is 

against school policy to reclaim donated property without permission or approval.  

(Administration Ex. #20; N.T. 9/30/03 at p. 31:16-23).  There is no evidence that Mr. 

Clugston sought or received approval from the Committee to donate block to FCCTC or 

to remove block he claimed was donated to FCCTC.   

Assuming that Mr. Clugston, in fact, delivered his own block to the FCCTC and 

intended it as a loan to the FCCTC, he did not take the necessary steps to properly 

account for such a delivery.  There is no evidence of the ownership of the block that was 

unloaded from Mr. Clugston’s trailer earlier in the school year, and therefore, there is no 

evidence to support an assertion that Mr. Clugston loaned the block to the FCCTC.  Thus, 

regardless of whether Mr. Clugston’s position is that he loaned or donated block to the 

FCCTC, there is no evidence that he did either.   
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If Mr. Clugston was using the FCCTC property – block – for his personal use, 

there is no evidence he complied with the FCCTC policies regarding the use of the FCCTC 

property. In fact, the record of the proceedings below supports the conclusion that Mr. 

Clugston violated clearly established school policy regarding the personal use of school 

property. According to the FCCTC Faculty Handbook for the 2002-2003 school year, no 

FCCTC employee is permitted to use FCCTC “equipment, materials and supplies without 

prior administrative approval.”  (Administration Ex. #24).  In addition to the policy 

enumerated in the FCCTC Handbook, Dr. Duane L. Beidel, Assistant Director at FCCTC, 

issued a memorandum to all FCCTC staff dated May 27, 1999 reminding them that “no 

equipment or tools are to be removed from the school without administrative approval.”  

(Administration Ex. #29; N.T. 10/15/03 at pp. 19:18-24; 20:1-13).  Furthermore, the 

memorandum stated the staff must complete the form provided in the FCCTC Handbook 

and turn it in to the Director prior to removing school property.  There is no testimony or 

documentary evidence that Mr. Clugston ever completed such a form or in any way 

requested permission from the Administration to remove block from the masonry shop.     

Thus, the evidence supports a finding that Mr. Clugston misappropriated block belonging 

to FCCTC. 

B. Mr. Clugston’s misappropriation of block belonging to FCCTC 
constitutes conduct that offends the morals of the community and 
sets a bad example to youth 

Deciding whether conduct offends the morals of a community is a legal 

determination. The general rule requires that the FCCTC present direct evidence or 

evidence from which the Secretary can infer that Mr. Clugston’s conduct offended the 

morals of the community.  Palmer v. Wilson Area School District, TTA No. 5-94. If there 

are insufficient facts from which the Secretary can determine or infer whether the 

conduct offends the morals of the community, no legal determination can be made on 

the issue of immorality.  Id. 
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However, there are limited exceptions to this general rule.  There is some 

conduct that is so egregious that its immoral nature transcends geographic or 

community boundaries.  Id.  For example, it is never morally acceptable for a 

professional educator to engage in sexual misconduct.  Id.  “Courts have also found that 

illegal acts that fall within the category of crimen falsi crimes, which by definition involve 

inherent dishonesty, are per se offensive to the morals of the community and a bad 

example to the youth whose ideals a teacher is supposed to foster and to elevate.”  

Holvey v. Northumberland County Area Vocational-Technical School, TTA No. 13-94, 

citing to Kinniry v. Professional Stds. & Practices Comm’n, 678 A.2d 1230 (Pa. Commw. 

1996); Lesley v. Oxford Area School District, 54 Pa. Commw. 120, 420 A.2d 764 (1980). 

Misappropriation has been held to constitute “immorality” for the purposes of the 

School Code. See, Appeal of Flannery, 406 Pa. 515, 520, 178 A.2d 751, 754 (1962); 

Phillips v. Trinity Area School District, TTA No. 24-91 (1992); Martino v. Philadelphia 

School District, TTA No. 7-95 (1997). Furthermore, there is no minimum number of acts 

required for misappropriation to rise to the level of immorality.  Thus, one instance of 

misappropriation may sustain a charge of immorality.  See, Lesley, 54 Pa. Commw. at 

123, 420 A.2d at 766. The record supports the conclusion that Mr. Clugston 

misappropriated newly delivered Nitterhouse block.  This single act constitutes 

immorality for purposes of the School Code. 

The record of the proceedings below provides further support for the finding that 

the misappropriation of block is a “course of conduct that offends the morals of the 

community and is a bad example to youth.”  See Horosko, supra.  At the hearings, Mr. 

Smith testified that he reported Mr. Clugston’s activities because he was concerned 

about where the block was going. (N.T. 9/30/03 at p. 101:17-24).  Mr. Hammond 

testified that he reported Mr. Clugston’s activities because he didn’t think it was fair and 

that it was wrong. (N.T. at p. 114:21-24).  In their written statement, the five 

Distribution Technology students stated that they were concerned that public tax money 
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was going towards items for Mr. Clugston’s personal use.  (Administration Ex. #18). 

This shows that Mr. Clugston’s actions were a bad example to the youth whose ideals he 

was supposed to foster and elevate. 

Mr. Clugston argues in his brief that because his masonry students believed they 

were loading block belonging to Mr. Clugston, that he did not set a bad example for his 

students. This ignores the fact that his students did not know whether the block Mr. 

Clugston had them unload from his trailer at the beginning of the school year actually 

belonged to Mr. Clugston.  (N.T. 01/15/03 at p. 43:17-23).  The fact that the students 

were innocent participants in Mr. Clugston’s misappropriation of newly delivered FCCTC 

block is no defense for his conduct that set a bad example for youth whose ideals he was 

to foster and elevate. 

Therefore, the District’s dismissal of Mr. Clugston on the basis of immorality was 

proper. 

Accordingly, we enter the following: 
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IN THE OFFICE OF THE SECRETARY OF EDUCATION 
COMMONWEALTH OF PENNSYLVANIA 

CECIL CLUGSTON, : 
 Appellant  :

 :
 v. : Teacher Tenure Appeal No. 04-03 

: 
FRANKLIN COUNTY CAREER : 
AND TECHNICAL CENTER, :
 Appellee  :  

ORDER 

AND NOW, this 22nd day of June, 2004, the decision of the Joint Operating 

Committee of the Franklin County Career and Technology Center dismissing Cecil 

Clugston on the grounds of immorality is affirmed. 

____________/s/______________
       Vicki L. Phillips 
       Secretary  of  Education  

Date Mailed: June 22, 2004 
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